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ACTS AMENDMENT AND REPEAL (COMPETITION POLICY) BILL 2002 
Second Reading 

Resumed from 10 April. 
HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [10.53 am]:  The Opposition will 
support this legislation, although I propose to raise a number of issues during the second reading debate.  I look 
forward to the Government’s response to the points I will raise.  The Acts Amendment and Repeal (Competition 
Policy) Bill 2002 is very similar to a Bill introduced by the previous coalition Government in 2000.  That 
legislation lapsed at the election.  The current Government has brought in a Bill that is very similar to that 
legislation.  Basically, the Bill is an omnibus Bill that is designed to make minor amendments to legislation 
based on the requirements of the national competition policy legislation review program.  We have had a few 
debates in recent times about competition policy and I suspect that we will have a few more in the near future.  I 
gather that, as the Greens would suggest, the Premier is grovelling to the federal Treasurer to try to hang on to 
$40 million that the Premier believes is ours, but that is another story for another day.   

Under national competition policy it is a requirement for Governments to assess and review their legislative 
requirements to remove any anti-competitive elements that might exist within their legislation.  The intention of 
this omnibus Bill is to deal with issues that are essentially non-contentious.  It is important for Governments to 
ensure that when they bring in omnibus Bills such as that we dealt with yesterday, they must seek to maintain the 
requirement for a reasonable level of non-contentiousness, if there is such a phrase, rather than introduce issues 
of some significance in an omnibus Bill.  It is also an obligation on the Government, in my view, to make sure 
that the issues dealt with by the Bill relate to national competition policy.  A couple of issues arise from a 
number of the amendments in this Bill.  It could be argued that they have nothing at all to do with national 
competition policy.  They could be seen as a way in which the Government might be seeking to make some 
changes to legislation under the guise that it is dealing with the requirements of national competition policy.  I 
will mention a couple of those as we go along.   

The Bill was sent to the Standing Committee on Uniform Legislation and General Purposes, which considered 
the Bill and reported under report No 10 of June 2003.  The committee basically recommended that the Bill be 
passed without amendment.  That will be the likely result following deliberation of the Bill by this House.   

Two Acts are to be repealed by this Bill - the Bread Act 1982 and the Wheat Marketing Act.  The Bill makes 
mostly minor amendments to 13 other Acts.  It seeks to remove the exemption under the Bush Fires Act for state 
government agencies, including state-managed plantations on private and public land, from local authority fire 
management laws.  The Eastern Goldfields Transport Board Act 1984 will be amended to make the board 
subject to local government rates.  The Edith Cowan University Act will be amended to expand the university’s 
trustee and investment powers by adopting new provisions based on the Murdoch University powers.  The 
Sandalwood Act 1929 will be amended to remove the current restrictions limiting sandalwood harvest from 
private non-plantation land to 10 per cent of the annual total.  The State Supply Commission Act 1991 will be 
amended to remove the commission’s stamp duty exemption on the transfer of property or other relevant 
liability.  The Western Australian Meat Industry Authority Act 1976 will be amended to restrict the authority to 
operate only the Midland saleyards and remove its powers to reject applications for new abattoirs.  The Licensed 
Surveyors Act 1909 will be amended so that a consumer interest representative can be appointed to the board.  
Those amendments do not cause the Opposition any difficulty.  However, additional comment is warranted on 
the amendments proposed to the Chicken Meat Industry Act, the Conservation and Land Management Act, the 
Gold Corporation Act, the Hire-Purchase Act, the Valuation of Land Act and the Perth Market Act.  I propose to 
do that at this point.  The Bill will remove the need for approval of a processing plant under the Chicken Meat 
Industry Act 1977 as the approval process is covered under various health, safety and planning laws.   

More critical is the amendment that, according to the committee report, will “allow for regulations to be made 
for environmental, animal welfare and health standards which will determine approval for growing premises”.  
My view is that this is more than a minor amendment.  A national process is aimed at bringing in national 
standards for animal welfare in the chicken industry by 2008.  However, the proposed amendment would allow 
changes to be made by regulation, presumably as soon as this Act is amended.  It would be more appropriate for 
such proposed changes to be announced and the matter dealt with as a separate issue; that is, through legislation 
dealing with only the Chicken Meat Industry Act.  I say that on the basis that the issues relating to 
environmental, animal welfare and health standards are not insignificant.  Further consideration is needed if we 
are to allow certain things relating to these matters to happen by way of regulation.  It is most unlikely the 
industry has been consulted, even though the Department of Agriculture’s representative, who made a 
submission to the committee, indicated that the industry supported the changes.  I asked the Minister for 
Agriculture, Forestry and Fisheries a question about this.  I would be interested to know from the minister 
handling the Bill how much consultation about animal welfare took place with the chicken industry, be it the 
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chicken meat industry or the chicken egg industry.  Animal welfare is a significant policy issue, but I would not 
have thought it was related to competition policy.  I would like some explanation from the minister about that 
and why it has been included in this Bill.  I would appreciate hearing how it relates to anticompetitive issues.  
Another amendment is the removal of the obligation for chicken farmers to enter into a prescribed form of fixed-
price contract with processors.  This part of the reform is a competition issue as it will remove state obligations 
for farmers to enter into anticompetitive contracts.  This amounts to a significant form of deregulation for 
chicken farmers, who operate on fixed contracts, just as potato and dairy farmers used to.  Again, this would 
seem to be more than a minor amendment to remove anticompetitive laws.  It may be that we need to know more 
about what the Government has in mind for the chicken industry and the deregulation that seems to be part of 
this Bill.  It seems that it would be more appropriate if the chicken industry issues were dealt with separately 
from an omnibus Bill. 

The Bill contains two amendments to the Conservation and Land Management Act 1984.  Firstly, the Bill will 
remove the local government rating exemption applied to plantation forests grown under the authority of the 
Department of Conservation and Land Management, whereby improvements in land value through tree 
plantations are not counted in the setting of rates.  The removal of such an exemption will presumably result in 
farmers paying higher rates.  There is an element of a breach of contract and trust as farmers have allowed their 
land to be used for trees on the basis of certain conditions, including rate exemptions.  It is not clear what aspect 
of competition is affected by this reform, and I look forward to hearing the minister’s comment on that.  The 
second CALM amendment involves the mining industry and will remove the requirement for the minister 
responsible for the CALM Act to concur with the minister responsible for the Mining Act 1978 when 
administering the Greenbushes state forest.  Again, this is not a minor amendment, and I do not know what it has 
to do with competition policy.  The Bill will remove the obligation for concurrence between the minister 
responsible for the CALM Act and the minister for mines about what takes place in the Greenbushes state forest.  
My office contacted the Sons of Gwalia Ltd mining operation, which is based at Greenbushes, and found that it 
was not aware of this issue.  The original intent of the provision was to allow mining ministers to promote 
mining, especially tin mining, in the area.  The committee was told that the Forest Products Commission was 
consulted, but the report makes no mention of consultation with mining interests.  The report asserts that mining 
interests can be catered for by other mechanisms.  The significance of removing the ministerial concurrence 
requirement is that it will have some effect on the future of mining in this area.  Again, I am interested to know 
why the Government has done this and why it is considered to be a competition policy issue.  It seems to be quite 
different from that and I will be interested in the minister’s comment.   

The amendment to the Gold Corporation Act 1987 will make the Gold Corporation subject to tax-equivalent 
obligations, as are other government trading enterprises.  It was indicated to the committee that the Gold 
Corporation’s revenue contribution to the budget will be small, which begs the question of whether minor 
revenue to government will have a great debilitating effect on the Gold Corporation’s ability to promote and 
market our value-added gold products internationally.  There is no competition issue as nobody else is minting 
legal tender that can be sold as collectors items.  Perhaps our State’s interests in encouraging international gold 
sales should be placed ahead of a few dollars and an academic exercise in competitive neutrality.  That was a bit 
tongue in cheek, but the minister might respond to it.   

The Hire-Purchase Act 1959 will be amended.  Most, but not all, of the consumer protection provisions under 
this Act are covered by the 1996 Consumer Credit Code.  What exactly will be the effect on consumer protection 
of repealing parts of the Act?  Not all those provisions are covered by the credit code.  The committee noted that 
the Hire-Purchase Act also contained special provisions for farmers, which the Department of Consumer and 
Employment Protection says will be retained.  The Government needs to clarify what protection will remain, 
especially for farmers.  However, even if some assurance of protection is given to farmers, the issue of protection 
for other commercial users of hire-purchase agreements remains.  The minister’s second reading speech states -  

The Consumer Credit Code does not cover commercial credit, but the review found that applying the 
Act to commercial transactions is not necessary or justified.  

I do not understand why the current protection of the Hire-Purchase Act should be removed from commercial 
transactions without there being any replacement protection.  The effect will be to remove a simple legal 
protection.   

The amendments to the Valuation of Land Act 1978 remove the need for the Valuer General to be a qualified 
valuer.  I do not quite know what that has to do with competition policy, other than that it will make it a bit 
easier for some people to get the job.  This seems to be a trend towards general administrators taking over jobs 
from specialists, no matter what the occupation.  It becomes a contradiction.  We are increasingly demanding 
qualifications for jobs, yet at the top we say that general competency is enough.  I do not understand the 
competition policy issues of that.  It is really a matter of administration.  Again, I would be interested to hear 
more from the minister in due course.   
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The committee report commented on the Perth Market Act.  I refer to clause 6.53 on page 20 of the committee 
report, which states -  

The Committee is aware that negotiations are currently occurring between the Minister for Agriculture, 
Forestry and Fisheries and the Treasurer in relation to the proposed repeal of sections 11A and 11B of 
the Perth Market Act 1926 by clauses 43 and 44 of the Bill.  The Committee queries whether these 
proposed repeals, and their intended effect, are a direct consequence of NCP.  The Committee has not 
made a recommendation in relation to this issue but has included these comments in the report to draw 
them to the Council’s attention and to assist debate in the Council. 

This matter was discussed in the Legislative Assembly during its debate on the Bill.  The minister responsible 
mentioned that, between the passage of the Bill through the Assembly and its arrival in the Legislative Council, 
the Government would consider the issues raised by the Perth Market Authority and the concerns it expressed 
about this particular part of the Bill.  
I notice on supplementary notice paper No 162 that the Minister for Housing and Works will move an 
amendment proposing a new section 11A to the Perth Market Act 1926.  I am told by the Perth Market Authority 
that this amendment proposed by the Government meets its concerns.  Therefore, the Liberal Opposition will 
support the amendments during the committee stage.  The only other matter worthy of comment is a further 
amendment proposed by my colleague Hon Peter Foss to have the Hairdressers Registration Act added to this 
review of competition policy.  That proposition will be debated in due course.  It raises some old memories and 
some very interesting views on the Hairdressers Registration Act that people have had and changed over time.   

Hon Nick Griffiths:  I’m contemplating a tag team effort on that issue.   

Hon NORMAN MOORE:  I wonder whether the minister will get the support of members opposite who 
supported the recommendation the first time, but not the second, or vice versa.   

Hon Nick Griffiths:  It has a history.  

Hon NORMAN MOORE:  It has been reviewed by a number of committees that recommended to get rid of the 
board.  However, as soon as the House deliberated on that recommendation, it tossed out the proposition.  

The Opposition supports the Bill and will be interested in the minister’s comments on the matters I raised.  I am 
concerned that some issues in this Bill are not directly related to national competition policy issues.  I repeat: 
omnibus Bills should not be contentious and should deal with minor issues.  If the concern I raised about the 
chicken meat industry is justified, the matter should have been brought to the House in a separate Bill and 
debated in the context of the deregulation of that industry.  Slipping in matters such as regulation powers for 
animal welfare as an anti-competition policy measure is not in the spirit of omnibus Bills.  Subject to some 
satisfactory answers to the questions posed, the Opposition supports the Bill.   

HON DEE MARGETTS (Agricultural) [11.13 am]:  I am sure no-one in the Chamber will be surprised that I 
wish to speak on this issue. 

Hon Nick Griffiths:  I thought you’d already given this speech.   

Hon DEE MARGETTS:  Unfortunately, competition policy has a way of intervening and directing us in many 
ways in this place.  The fact that decisions imposed by the National Competition Council repeat themselves all 
too frequently does not mean I am repeating myself - it proves the invasive nature of national competition policy.   

A list of national competition councillors was recently provided, and we know from debate in the other place 
yesterday that the Premier has gone cap in hand to the federal Treasurer today; it is like visiting the high school 
principal to plead that he and the State do not get the cane for not abiding by the rules in the agreement signed by 
the previous Western Australian Government.  Dr Gallop is in Canberra today.  The visit may get some media 
coverage as no-one in the Canberra press gallery is able to directly cover George Bush’s visit.   

Hon Norman Moore:  I’m sure your rude and intolerant colleague will get most of the coverage.  He’s an 
outrage, that man, and should be thrown out of Parliament permanently!   

Hon DEE MARGETTS:  Somebody has to stand up for the principle.   

Hon Norman Moore:  That man doesn’t have any principles; there’s not a skerrick of decency about him.  

Hon DEE MARGETTS:  Somebody has to stand up for the principle, and I am glad it was the Greens. 
The PRESIDENT:  Order!  I think we are departing from the order of the day under consideration.   

Hon DEE MARGETTS:  Thank you, Mr President. 

I quote from the uncorrected proof of Hansard, in which Dr Gallop said - 

Last week I informed the House of the impending cuts to national -  
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The PRESIDENT:  Order!  I draw the member’s attention to the fact that she may consider the words to be 
accurate, but not quote the uncorrected proof of Hansard.   

Hon DEE MARGETTS:  I thought it was all right if I mentioned it was the uncorrected proof.  
The PRESIDENT:  The member may mention what a person has said, but to attribute that source would be 
contrary to our custom and practice.  Off the member may go with the quote - it is the attribution that is the 
problem.   

Hon DEE MARGETTS:  Dr Gallop said in the Legislative Assembly yesterday that he would meet the federal 
Treasurer, Peter Costello, today to put Western Australia’s case on national competition policy.  In fact, the 
motion was that the other place oppose the cuts to national competition policy payments to Western Australia 
being proposed by the National Competition Council.  The Premier said that the Government had applied a true 
public benefit test to its program of economic reform.  It is known that that is not the case with changes to the 
western rock lobster industry, and that the Australian Hotels Association is arguing strongly that the social 
impact and public benefit tests likewise have never been fully applied to the proposal to change aspects of liquor 
licensing laws.  The anomaly has arisen because the onus of proof has been on the affected industries and 
community groups to state their case.  The suggestion that the Government has examined social, environmental, 
regional and economic issues in determining its position and its program of economic reform is only at best 
partially true.  It is known through the rules of this ridiculous game called national competition policy - about 
which nobody I have seen is particularly enthusiastic, apart perhaps from some bureaucrats from Treasury - that 
if the State wishes to have aspects of its legislation or regulations exempted, it must do so on the basis of public 
interest.  The problem is that some decisions of the previous Government were made for various reasons best 
known to members of that Government; these involved changes that were not subject to those tests.  Some such 
changes have been requested as exemptions in other States, and the National Competition Council has agreed to 
them.  It is also known that the NCC is threatening to seriously fine not only Western Australia, but also other 
States.  Undoubtedly, when national competition policy was originally agreed to by the States, it involved an 
assumption that the reward/compensation tranche payment would be attractive.  However, the Premier has 
clearly pointed out that Western Australia’s fiscal position, far from improving since that time, has diminished 
and that Western Australia is losing a substantial amount in deductions.  The Premier has said that that totals 
$374 million a year.  If the federal Government were to deduct a further $40 million, one can only wonder on 
whom that $40 million would be spent and why.  Where is the justice in the federal Treasurer taking further 
money off Western Australia, and to spend where?   

It must be remembered that although the National Competition Council makes recommendations to the federal 
Treasurer, in the end it is a political decision because the federal Treasurer makes the final decision.  Although 
we now know some of the faceless, nameless bureaucrats who are making the decision on whether or not to fine 
Western Australia and other States, the final decision is a political decision.  In the end, the communities and 
industries of Western Australia, including the western rock lobster industry, the retail trading industry and the 
pubs that support many of the wheatbelt towns and the small towns in regional Western Australia and their 
communities - I note that Hon Bruce Donaldson is listening with some interest - will remember if the federal 
Treasurer continues with the threat to fine.  Unfortunately, the threat of losing tranche payments, not just this 
year but also in the years up to 2006, has already caused the current State Government to promise that it will 
break its election commitments after the next election.  Basically, an election commitment is for only this term of 
government.  The State Government has already said to the National Competition Council that it knows that it 
made a promise, but that it will break that promise if the National Competition Council waits until after the next 
election.  The people in those communities will be angry at not only the current State Government, but also the 
federal Treasurer because he has not tried to fix the mess involved with the last phases of the enforced 
implementation of national competition policy.  Despite the wealth of information about, for instance, public 
interest in relation to the abuse of alcohol and the impact on communities, Governments have promised to make 
decisions but are still being threatened with losing $40 million.   

Let us look at the contents of the Bill.  There is a proposal to repeal the Bread Act 1982 and for consequential 
amendments.  That was one of the recommendations of the competition policy unit.  The Bill makes a number of 
amendments to the Bush Fires Act 1954.  The reference to “owner or occupier of land” will be inserted and 
government businesses will be subject to fire control requirements.  This is complex and I would like some 
clarification when the minister sums up.  I have grave concerns about the way in which some local fire 
authorities have implemented the fire regulations from time to time.  We know that some fire authorities have 
used the fire regulations and some local authorities have used the powers under the fire regulations as a 
mechanism for clearing.  It is a complex and difficult situation in which the local authority could have control 
over the fire regime for its area.  I would like that clarified.   

The Bill inserts new provisions in the Chicken Meat Industry Act 1977.  A number of areas impact on the way 
that industry operates.  For many people the difficulty is that these changes are being forced on us by a body in 
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Canberra, which would not necessarily know much about the industry.  However, there has been a process in 
Western Australia and, to a large extent, these Bills follow the recommendations of the competition policy unit’s 
recommendations.   

The Conservation and Land Management Act 1984 also will be amended.  Hon Norman Moore questioned the 
fact that the Bill will change the provision that areas of land planted with forest trees are not rateable.  However, 
it means that plantation areas controlled by the Department of Conservation and Land Management will now be 
rateable.  Hon Norman Moore said that he is not sure to which aspects of national competition policy that relates.  
Unfortunately, the aspect it relates to is the strange and unproven concept of competitive neutrality.  This very 
strange concept is an unproven assertion that, whenever a Government provides goods or services that some 
industries also provide, the Government is required, artificially in some instances, to add costs to the provision of 
the government service so that the private sector can compete.  If a Government has the benefit of using fleet 
cars, which are cost neutral in many ways, the very strange and unproven concept of competitive neutrality 
requires that, for the benefit of people bidding for the particular government service, the Government add in 
costs that it currently does not have to pay.  This strange, weird and unproven concept of competitive neutrality 
demands that if a Government owns a building, it must charge the particular part of government that owns the 
building as though it did not own the building.  That money could then go into, for instance, general revenue.  If 
a Government owns its fleet of cars, that is regarded as unfair; therefore, this concept demands that it pay lease 
fees like everybody else.  There was enormous pressure on Governments to get rid of their car fleets, and 
because Governments did not pay sales tax, this concept demanded that they pay the equivalent of sales tax.  The 
community expects Governments to provide it with a service at a competitive rate.  Competition policy is not 
actually about the public interest; competition policy is about opening up as much as possible of the government 
and community sector to private investment.  That is what this is about; it is not about more efficient 
government.  It is not even about making the provision of services cheaper for the communities that 
Governments are meant to serve.  Competitive neutrality is all about increasing the cost of government services 
to the point at which it becomes attractive for investors in the private sector to make a bid.  That has many of its 
own difficulties.  As members can tell, I am very cynical about this policy.  As I have said before in this place, I 
have tried to find some detailed analysis on competitive neutrality.  It does not exist.  I understand that it was a 
term concocted by the federal Treasury.  The National Competition Council, through the national competition 
policy agreements, is using the threat of a fine to the Western Australian Government to enforce a term that has 
never been justified.  Competitive neutrality does not exist in economic text books that I have read.  I cannot find 
it on the web sites of the Organisation for Economic Cooperation and Development or the World Trade 
Organisation.  As far as I am aware, it was invented by federal Treasury officials who helped to draft national 
competition policy.  I do not know other people’s views but that does not appear to be a particularly satisfactory 
process.  I can envisage someone saying, “Wouldn’t it be good if investors could take some of government’s 
core business?  We could push the Government to put more and more of its core business into the market, and 
just in case investors cannot get enough of that business, why don’t we insist that government artificially add to 
the price of the provision by paying the rates and charges it doesn’t have to pay now?”  In a nutshell, that is my 
view of competitive neutrality.  It is not defined in law.  It is not really defined under the national competition 
policy agreements.  Nevertheless, a State such as Western Australia is paying obeisance to the federal 
Government.  At some stage during or after the negotiations on these agreements a sensible State Government 
would have asked for some justification for the imposition of competitive neutrality.  It is still possible to do that.  
I hope that when the Premier goes cap in hand to the federal Treasurer he will at some stage mention some of 
those issues.  I hope the Premier will also ask about some of the amendments that were made to national 
competition policy agreements in 2000 and suggest to the Treasurer that the confidentiality clauses are totally 
inappropriate.  

I have referred to rateability in relation to the Conservation and Land Management Act.  I understand that a 
national competition policy review was done of the Eastern Goldfields Transport Board Act and the 
recommendations were not to amend section 5 but to repeal section 35.  Section 5 is repealed by this Bill.  It 
appears that at least one of the recommendations of the national competition policy review has not been 
undertaken.  That recommendation was that the board is not an agent of the Crown and therefore does not have 
the status, immunity and privileges of the Crown.  I understand that this could mean, apart from anything else, 
the Eastern Goldfields Transport Board will now be required to pay rates.  Given that most people in regional 
Western Australia cannot take public transport for granted, it is important to know that if we push a transport 
board hard enough to pay rates as though it were a normal commercial operation, we may end up with the 
transport board going out of business.  A situation could arise in which the board feels it must find other means 
of revenue by being involved in other commercial services so that it can continue to operate its public service.  It 
would be a real blurring of public and private organisations.  I warn the Government that we could be 
concentrating too much on the contestability, perhaps local monopoly or, in this case, oligopoly because a 
number of transport companies operate in that area.  The private sector does not provide some aspects of that 
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service.  It is probably also true that revenue from other services provided by the Eastern Goldfields Transport 
Board may enable it to maintain a fairly modern fleet.  Therefore, it could continue to provide a safe and 
desirable service for its public transport components.  We must be aware of the fact that the more public 
transport entities are penalised, the more likely it is that could lead to the loss of that entity.  These sorts of 
changes could result in the eastern goldfields being without a public transport entity.  

I do not think the changes this Bill will make to the Edith Cowan University Act or the Gold Corporation Act are 
particularly controversial.  I would like advice from the minister about exactly what are the public interest 
reasons for the repeal of section 1(4) of the Hire-Purchase Act.  It probably means that extra costs will be 
incurred by the people involved in those agreements.   

I am interested in the impact on the community of the changes to the Licensing Surveyors Act 1909.  The 
Surveyor General will be replaced by a chief executive officer.  People in many parts of society now realise that 
government department after government department appears to be operated or run by people with a Master of 
Business Administration rather than by people with specific qualifications, background and experience relevant 
to the field in which they are managers.  That is a problem when those people are required to make good 
decisions in the public interest.    

It would appear that some expertise at least should be required.  I understand that the original Hilmer inquiry on 
national competition policy specifically targeted qualifications and licence requirements for people in 
professions to be challenged wherever possible as being anti-competitive.  However, the Government has an 
obligation to ensure that the people in charge of government departments that make decisions on surveying have 
the relevant expertise.  It is a bit like having an Attorney General who is not a lawyer but instead has a Masters 
of Business Administration degree.  The concept of an Attorney General who is not an attorney is similar to a 
Surveyor General who is not a surveyor, just a chief executive officer.  There is a great deal of cynicism in the 
community that we are dumbing down the government sector.  This issue is again about turning the role of 
government into an aspect of business that can be privatised at a future date. 

I would like to know the Government’s public interest arguments on the repeal of sections 11A, 11B and 13(2a) 
and the amendment to section 13(1) of the Perth Market Act 1926. 

I now come to the Sandalwood Act 1929.  My colleague Dr Chrissy Sharp has indicated that there are some 
issues with this Act.  Simply removing the current percentage requirement for the removal of private sandalwood 
will not necessarily make for a better outcome on sustainability.  The people in this process who judged the 
public interest test did not necessarily have full knowledge of the industry.  It may be that the proposed 
amendments to the Sandalwood Act began back in the late 1990s when different people were in charge of the 
Department of Conservation and Land Management.  I ask the minister what the public interest reason is for that 
repeal and for the repeal of section 26J of the State Supply Commission Act 1991. 

Another serious issue in this legislation comes under the Valuation of Land Act.  Similarly with the Surveyor 
General’s situation, the amendments mean that the Valuer General will not be required to be a licensed valuer.  
There have been enormous controversies in the community on how land is valued.  The community would be 
extremely concerned if it thought this was part of a process to ultimately privatise or get rid of the role of the 
Valuer General’s Office.  It would therefore not be the Valuer General’s Office but would be called something 
else.  Once again, it would be a CEO-type of person who would not be required to be a licensed valuer, but 
someone who may have an interest and experience in valuations.  Once again, this legislation is heading to a 
stage at which the trust and confidence of the community is at further risk.  The valuation of land by 
Governments that acquire land in one way or another is often a very controversial issue.  At least currently when 
the Government compulsorily acquires or buys private land, people have the option of getting a valuation of the 
land from a private valuer in parallel with the Valuer General’s valuation.  People currently have some 
confidence of that independent process by professionals in the government sector because they do not have a 
particular barrow to push; they are not associated with the Department of Land Information, or any other 
commercial aspects of government, but they are licensed valuers.  I am concerned that people in charge of 
administering those functions will not be required to have those qualifications.  As I said, it is like having an 
Attorney General who is not an attorney, but who has a Master of Business Administration degree and is 
expected to know exactly what should happen in the Attorney General’s office.   

Members would know that this legislation stems from an untested decision of the federal Treasury and corporate 
interests in the late 1990s that it is anti-competitive to put restrictions on access to professions.  The end point of 
this illogical argument is that someone who says he is a valuer should be able to put up a sign to say that he 
values land and the market will sort out whether he is a real valuer.  The corollary of that argument is that 
someone who says he is an engineer can put up a sign to say that he is an engineer and the market will sort it out.  
That is the end point of the direction in which this legislation is travelling.  It starts off with a Surveyor General 
who is not required to be a surveyor and a Valuer General who is not required to be a valuer, but all that matters 
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is that they have a business degree - perhaps not even that - and the market is prepared to pay them as a valuer 
and a surveyor.  I wonder what that means about the faith that people in the community have about government 
and the role of government.  What do we say now to the community?  Do we say that the CEOs in charge of 
departments have said they have the expertise?  People in the community who may feel aggrieved about how 
they have been treated by Governments of various sorts and who have had their land acquired or easements 
placed on their land for a range of reasons, will have cause to feel more aggrieved.  They will have the right to 
ask what those people know.  Surely there would be a conflict of interest if those people had business 
qualifications, because they would be busy trying to save money for the Government.  That may or may not be 
the truth, but the reality is that without a sworn valuer or a qualified surveyor, people whose interests are affected 
in one way or another by the actions of government will have cause to be even more concerned than they are 
now. 

I will oppose the amendments to the Licensed Surveyors Act and the Valuation of Land Act.  I will also oppose 
the amendments to the Sandalwood Act, because I do not believe a case has been proved for those amendments.  
As I said, because of the reversal of the onus of proof, it has not been necessary for the Government to prove that 
there is a public interest in removing provisions from that Act.  However, there is the evidence of our eyes; that 
is, the removal of anti-competitive provisions, as happened in the dairy industry in Western Australia, which has 
taken us a long way towards losing the dairy industry instead of making it more competitive and robust.   

Western Australia has lost more than half of its dairy farming businesses.  It looks like losing its fresh milk 
industry.  Dairy farmers are expected to compete on a neutral basis with supermarkets or National Foods, and 
everybody knows that that is nonsense.  This whole premise is based on the fact that competition is good unless 
somebody can mount an argument to the competition policy unit of the Treasury in Western Australia, the 
National Competition Council and finally the federal Treasurer.  It was rather foolish of us to consider that that 
would be a means of ensuring that the public interest in Western Australia was considered, but we know from 
the amendments that occurred in 2000 that there was at least a recognition that the social impacts of many of 
those decisions were not taken into consideration.  Unfortunately, the response from the current Government, 
because a lot of those review processes took place in the late 1990s, does not mean that this Government has 
understood that it might be necessary for it to revisit a number of those decisions.  A number of the decisions 
that may have been made in the absence of full information will stand.  A number of those decisions that did go 
through review processes on which arguments were given that they be retained in the public interest have not 
been honoured by the National Competition Council, and in that sense were not being honoured by the federal 
Treasurer.  We are dealing in the dark with a process that has led to us today considering a whole range of 
amendments, not because they are specifically in the public interest and the Government for various reasons has 
not successfully mounted an argument to the contrary, but because we are offering those up to the god of 
competition in the hope that we will not be penalised further, although I think $40 million out of $70 million is a 
fair whack.  The State is saying to the Economic Regulation Authority that it will repeal or change the liquor 
licensing laws within this Government’s term on the pretence that it will not break an election promise, even 
though there is the threat of a loss of $40 million.  Today we have heard that the Premier is off cap in hand to the 
Treasurer saying, “Please don’t hurt us; please don’t whack us; please don’t further penalise the community of 
Western Australia which has had absolutely nothing to do with this decision; and please don’t further hurt our 
schools or hospitals or other services on the basis of a strange process which perhaps the previous Government 
should never have signed up for in that form at all.”   
Hon Peter Foss:  We had no choice.  We would not have got any of the money on that basis.  That is the same 
threat they used. 
Hon DEE MARGETTS:  If I were to add up the damage that has been done to a number of industries in Western 
Australia, including the dairy industry, the potential damage to the western rock lobster industry in the future if 
we go down the path of unsustainability, and the cost in terms of jobs and heartache in regional Western 
Australia, there would probably be, on balance, a fair argument that we would be better off in Western Australia 
if we had never signed the agreement in the first place. 
Hon Peter Foss:  There we must disagree. 
Hon DEE MARGETTS:  This is not the end of it.  The next stage that the National Competition Council is 
pushing very hard for is benchmarking.  As I explained in this Chamber a couple of days ago, benchmarking 
sounds good, but it is the lowest common denominator.  Benchmarking is about the lowest common denominator 
of commercial interests and contestability, and getting some sort of common data whereby international 
investors across the world can link in to find out where they will put their money in the future.  If the honourable 
member thinks that the process of forcing businesses out of Western Australia and other States is finished, if he 
thinks being fined $40 million is a good thing, it has not finished.  By 2006 there will be further changes.  We 
know that further changes to the quotas are being pushed in the western rock lobster industry.  We know changes 
are still being sought for the dairy farmers.  We know from the Premier’s statement yesterday that he is 



Extract from Hansard 
[COUNCIL - Thursday, 23 October 2003] 

 p12516b-12530a 
Hon Norman Moore; Hon Dee Margetts; President; Hon Simon O'Brien; Hon Peter Foss 

 [8] 

promising further electricity changes in line with national competition policy.  We know that benchmarking is 
high on the agenda.  I would argue that if it were put to the people of Western Australia, especially people in 
regional Western Australia, knowing what they know now, and they were now asked whether they would sign up 
to this agreement, I think they would say no.  The price of democracy is much higher than the 30 pieces of silver 
that we were offered.  Of course, we are not even getting those 30 pieces of silver; they have been squirrelled off 
for political reasons by the National Competition Council, which is out of control and power hungry.  Under the 
original agreement, by this stage, the National Competition Council should largely have ceased its effective 
influence.  However, it was given the power to continue.  As I have mentioned, its forward work program is now 
under the supervision of unnamed, faceless senior officials of the Council of Australian Governments; matters do 
not have to be agreed by the members of COAG.  Premiers and chief ministers no longer have to agree on the 
forward - 
Hon Peter Foss:  The State does not have to do anything.  If the State does not want to do it, it does not have to 
do it. 
Hon DEE MARGETTS:  That is right.  It means that the Commonwealth holds back money that could otherwise 
be spent, and should otherwise be spent, for the people of Western Australia, considering we are already in a 
worse financial position.  If the honourable member thinks that the Liberal Party federal Treasurer is right to 
hold back money from Western Australia on the basis of decisions made by unnamed, faceless bureaucrats who 
are accountable to nobody - 
Hon Peter Foss:  That is the whole federal process.  You were in the federal Parliament.  Did you not see the way 
centralists rammed through things by using the money power?  If you wanted to stand up for your State, you 
should have moved that there be a referendum to change some of the imbalance between the States and the 
Commonwealth. 
Hon DEE MARGETTS:  Instead of saying this is the way it has always been, this place should call for action 
and a review of what is happening in COAG and the National Competition Council.  This is not the end of the 
deal; this is just another offering to the god of the so-called free market, to competitive neutrality, another 
offering to ideology - 
Hon Peter Foss:  It is another consequence of centralism, which you seem to support. 
Hon DEE MARGETTS:  Richard Court signed an agreement he should never have signed.  Richard Court 
signed up to amendments that he should not have touched with a barge pole.  This is my offer to both sides of the 
Parliament: get together to work out what we want changed, and how we should be working with the other States 
of this country, to make sure that this outrage to democracy does not continue until 2006 and get worse and 
worse for the people of Western Australia, especially those in regional Western Australia. 
HON SIMON O’BRIEN (South Metropolitan) [11.58 am]:  I am quite underwhelmed by what the Acts 
Amendment and Repeal (Competition Policy) Bill 2002 contains.  My comments are at variance with the 
previous speaker’s.  This legislation is not a betrayal of the State or the interests of the people of the State; this 
Bill is extremely minor in most of its consequences.  As a member of the Standing Committee on Uniform 
Legislation and General Purposes, which had the opportunity to examine and report on this Bill, I again use the 
word “underwhelmed” in relation to the content of this Bill.  The Bill has taken a long time in getting to this 
stage.  We were told that a similar Bill was first contemplated by a previous Government.  The Bill that is before 
us was introduced in April.  We were told then that matters needed to be resolved legislatively by the end of June 
this year, I think it was.  Our committee made its inquiries in the restricted time that was available to it and 
reported on 10 June.  It is now 23 October and the Government has just brought on this Bill for debate.  That 
probably demonstrates the relatively minor nature of the matters that are contained within this Bill in the scheme 
of things.   

As far as national competition policy is concerned, this omnibus Bill is meant to contain matters that are non-
controversial and minor in nature.  I will certainly not use this debate as an opportunity to discourse on the merits 
or otherwise of the impacts of national competition policy on Western Australia at this time, because this Bill 
does not deal in any significant way with the larger part of that issue.  I am aware that the Premier is waiting on 
the federal Treasurer at about this time to plea to the Treasurer to hand over some money in relation to national 
competition policy matters.  However, that does not relate to anything in this Bill.   

From paragraph 5.17 onwards of the committee’s report, there is a discussion about the agreement to implement 
competition policy and related reforms.  I am sure members would find that to be of some interest.  The report 
outlines under paragraph 5.21 -  

However the Implementation Agreement states that “If a State has not undertaken the required action 
within the specified time, its share of the per capita component of the FAGs pool and of the Competition 
Payments pool will be retained by the Commonwealth.” 
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I was prompted to say that if we do not do certain things, we will not receive certain payments.  This omnibus 
Bill canvasses a range of amendments to a range of relatively small Acts.  The question that arose in my mind 
was what would happen and how much would it cost if, for example, we did not repeal the Bread Act or make a 
minor change to the Licensed Surveyors Act?  The answer that came back was imprecise.  Basically, we just do 
not know.  I suspect that the amount would be very modest; indeed, even zero.  Such would be the impact of the 
national competition policy and reform agreement if some of these amendments were not carried through.   

Hon Dee Margetts:  Do you understand why we do not know?   

Hon SIMON O’BRIEN:  Yes, I do.   

Hon Dee Margetts:  And?   

Hon SIMON O’BRIEN:  I am sorry, but I did not realise that this was test time.  I thought I was delivering a 
speech on this matter.  Perhaps the honourable member does not have either the knowledge or patience to wait 
and hear what I have to say.  It is ironic that she asked, by way of interjection, for some information, because if 
there is one thing I am sure of, it is that the honourable member does not care tuppence for anything I might have 
to say, so I do not know why she bothered to ask.  Perhaps she is trying to show how clever she is.   

The committee had the benefit of the advice of Dr Morrison, the Director of Structural Policy at the Department 
of Treasury and Finance, on these matters.  We asked him to contemplate some of these questions.  At paragraph 
6.3 the committee reported that Dr Morrison had advised - 

. . . the amendments to legislation made by the Bill are housekeeping matters and the changes they 
make are relatively small. 

The question then arises as to how much of the $74 million of NCP payments would be forgone if any bits of 
this Bill were taken out.  For example, what would happen if the Bread Act were not repealed?  If the answer is 
that nothing would happen, the question then arises of why those sorts of amendments are contained in this Bill 
in the first place, if they are just housekeeping matters as much as anything else.  I am satisfied that the Bread 
Act 1982 is redundant and that we should get rid of it anyway, but that has nothing to do with national 
competition policy in any meaningful way, shape or form.  When we asked about the impact it would have on 
national competition policy payments, no-one has been able to tell us.  We were told that we would have to wait 
and see.   
Hon Peter Foss:  A minister in an earlier time removed all controls under the Bread Act by regulation.   
Hon SIMON O’BRIEN:  That underlines the fact. 

Hon Peter Foss:  I will not mention which minister it was, but I happen to know.   
Hon SIMON O’BRIEN:  I should think it was probably a minister of great distinction.   
It raises some other questions.  If we are to make what are apparently minor variations to national competition 
policy payments for no real substantial reason - that is, there would be a negligible benefit, if indeed any - what 
about the impacts on the small parts of our economy’s complex fabric by some of these matters?  I refer to the 
clauses of the Bill that relate to the Perth Market Act 1926, which in the first instance propose to repeal section 
11A.  Section 11A states -  

(1) The Authority may by notices erected in such places in the public market and in such other 
manner as it may determine indicate the periods during which, to whom, and the purposes for 
which, the public market is open for business and the produce that may be traded during those 
periods.  

(2) A notice referred to in subsection (1) may distinguish between persons or classes of persons, 
produce or kinds of produce and purposes or classes of purposes as the Authority thinks fit.  

Other subsections follow.  The key part of section 11A is that it basically gives the Perth Market Authority the 
power to set the trading times of the public market and the produce that may be traded during those times.  
Clause 43 of this Bill proposes to repeal section 11A.  During committee hearings I wanted to pursue this matter 
on the basis that I have already outlined.  What will happen if we do not repeal section 11A?  Will that impact on 
our competition policy payments?  Probably not.  Could there be a case to say that this is not a national 
competition policy matter at all?  At face value, it seems to be a competition policy matter.  A centralised market 
authority is regulating not only the times the market can be open but also the produce that can be dealt with and 
the classes of persons that can be involved in dealing with that produce during those times.  Prima facie, it seems 
to be within the ambit of national competition policy.  However, we also had to find out what section 11A does 
in practice.  We consulted Mr Halliday, the Chief Executive Officer of the Perth Market Authority, and asked 
what the section was all about and how it works in practice.  He offered the view that the market was not 
rendered uncompetitive through restrictions on the times, people and classes of produce.  He said that the 
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regulation guaranteed everyone some access to produce on an equal basis with other people.  Very few 
greengrocers could take advantage of and compete fairly in some sort of open-slather approach to the marketing 
of fresh produce in which people could turn up to an unregulated environment 24 hours a day, seven days a 
week.  Individual greengrocers could not be at the markets at all hours of the day and night for 365 days of the 
year when the choicest produce may or may not arrive; however, some highly organised buying cartels could do 
that, and thereby squeeze everybody else out of the market because they cannot get access to the produce.   

Hon Peter Foss:  It might reduce the competition.   

Hon SIMON O’BRIEN:  Indeed, it would reduce everyone else’s competitiveness.  With that in mind, I was 
heartened to hear in May or June that the Government was reconsidering its amendments to sections 11A and 
11B.  I have not referred to section 11B, and I do not propose to at this stage.  Section 11A is the example I used.  
I noted with interest that the supplementary notice paper of 12 August contains an amendment standing in the 
name of the Minister for Housing and Works.  That amendment will change the Government’s approach to 
section 11A.  The proposal will be considered in detail at the appropriate time.  However, I was very interested 
to read in the supplementary notice paper that the intention is to repeal section 11A(1), which I read out earlier, 
and substitute -  

(1) The Authority may, by notices erected in such places in the public market and in such other 
manner as the Authority may determine, indicate - 

(a) the periods during which the public market is open for business and the produce that 
may be traded during those periods; and 

(b) the periods (other than the periods referred to in paragraph (a)) during which, and the 
purposes in relation to which, a specified class of person is, or specified classes of 
persons are, permitted to enter, or prohibited from entering, the public market. 

The proposed amendment will also repeal section 11A(2).  That amendment is slightly more prescriptive than 
but otherwise virtually identical to existing section 11A(1) and (2).  Is the point of national competition policy 
simply to say that we are implementing some sort of reform so that the $2 in national competition payments that 
would relate to this individual matter will still accrue to the Treasury?   

Hon Dee Margetts:  All these Bills had to be put through the review.  This was supposed to be the next stage of 
the process, only not everyone has done what the review said they were supposed to do.   

Hon SIMON O’BRIEN:  Exactly.  What is the point?   

Hon Peter Foss:  Is it done by regulation now?   

Hon SIMON O’BRIEN:  The existing power to prescribe is not provided under regulation; it is contained in the 
substance of the Perth Market Act 1926.  As Hon Peter Foss points out, the amendment allows for certain 
matters to be specified.  That is probably the only change.  I do not want to hold up the House for too long, but I 
would be interested if the minister could tell us why we must consider this matter.  The apparent change is minor 
and for no real reason.  It is a good example of the minor nature of the matters in this Bill.   

The committee inquiry was interesting because it dealt with a range of different Bills.  As a member, it was 
interesting to gain some insight into and to hear some evidence from people about all these little Bills.  However, 
although it may have been jolly interesting and educating for the participants, there did not seem to be a heck of 
a lot of reason for the resources of the committee to be applied to this particular matter, except for the 
requirement to examine uniform legislation.  The Bill still leaves me scratching my head.  It is window dressing.  
It would not make any difference in material terms if we did not have it.  These matters do not account for the 
main part of competition payments.  I am surprised that these things are given to the committee.  We are told that 
they must be passed by certain dates.  Our committee inquired into the matter and reported within the time frame 
required but the report, like so many of these reports, gathered dust until, later down the track, the Bill is finally 
being dealt with.  I guess that is just one of the anomalies and frustrations -   
Hon Peter Foss:  You sound aggrieved.   
Hon SIMON O’BRIEN:  I am not that aggrieved.  As I said in my opening remarks, I remain underwhelmed by 
this Bill.  I cannot get upset about it.   
Hon Peter Foss:  You are aggrieved by the treatment of your committee report.   

Hon SIMON O’BRIEN:  I would not say I am particularly aggrieved about it.  It is an illustration that some 
changes could be beneficially made to the process of evaluating uniform legislation.  I am sure those issues will 
arise in the House in due course as the matter evolves.   

Hon Nick Griffiths:  In the fullness of time.   
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Hon SIMON O’BRIEN:  At the end of the day!  In the fullness of time!   

Hon Peter Foss:  All matters having been considered.   

Hon SIMON O’BRIEN:  I draw that particular matter to the attention of the House.  In conclusion, I was 
interested, and have been since May when I raised this with the committee, to see whether the Government 
would develop a response to the concerns about the repeal of section 11A of the Perth Market Act; and, if so, 
what that would be.  I was quite surprised to find that the Government has decided to reword the section rather 
than not repeal it and leave it untouched.  I would appreciate it if the minister could touch on that briefly in his 
response.  

HON PETER FOSS (East Metropolitan) [12.20 pm]:  I intended to speak briefly on one small matter in the 
Bill; unfortunately, I left my rise to make this speech until after Hon Dee Margetts spoke, so I feel obliged to 
speak on a couple of other matters as well.   

I support the entire national competition process, although I do not support some of the ways it is being carried 
out.  The theory is fine, but some of the ways it is carried out totally misses what it sought to achieve.  Hon 
Simon O’Brien raised a good example with the Perth Market Act.  One cannot apply some sort of standard rule 
across everything, and say that the ability to regulate time is bad and does not increase competition.  By applying 
that standard rule, one could make changes that decrease, not increase, competition.  The same power could be 
used to increase and decrease competition.  There is no simple way of determining this effect just by looking at 
the legislation.  A proper factual inquiry and a knowledge of the matter one is referring to is required.   

After the national competition policy was established - nobody disagreed with the principles - it got into the 
hands of Treasury.  It had always been in the hands of the federal Treasury, and then it was applied at state level.  
This process involves money, and rule number one in government is that anything related to substantial sums of 
money must involve Treasury.  Therefore, Treasury took over the process of the review of national competition 
policy.   

I agree with Hon Dee Margetts that some of the people who decide these thing have no practical knowledge.  
They may be masters of business administration or even bachelors of economics, but that does not necessarily 
give an understanding of the business under consideration.  What is the market?  What dictates competition?  
What are the restraints on competition?  What can be used to improve competition in that market?  

Hon Dee Margetts:  What are the other factors that have an impact in the medium to long-term?   

Hon PETER FOSS:  Hon Dee Margetts has her articles of faith - I have my article of faith: I happen to believe in 
competition.  The member does not.  I do.  The member has as much chance of persuading me against 
competition as persuading certain members in the House that they should not believe in God.  I firmly believe, 
having seen it work effectively on many occasions, that competition is good.  I do not agree that merely 
removing all regulations increases competition.  Frequently, something else needs to be done to a market to 
ensure that it is competitive.  I am sure that section 11A of the Perth Market Act was proposed to be removed 
because it regulates hours, and it is perceived that regulated hours reduces competition.  Sure, regulating hours 
can reduce competition, but it can also increase competition.  Hon Simon O’Brien gave an example of how one 
might ensure a fairer, more even and more competitive market.   

Hon Dee Margetts:  That is assuming that increasing competition is really what national competition policy is 
about.  I’m not sure about that.   

Hon PETER FOSS:  Reading the policy itself, I believe it is.  Some of the Treasury departments have foisted on 
people a load of codswallop.  Some things done are plain badly based.  Is that an unusual circumstance in 
government?  No.  Has it ever happened that people come up with a good idea and the bureaucrats carry it out in 
the incorrect manner?  I have seen it happen, particularly when dealing with federal bureaucrats.  A difficulty is 
that, truly speaking, the federal Government does not have many powers.  Sure, it has defence and looks after 
our borders, communication and all sorts of things.  However, the Commonwealth does not seem interested in 
those matters.  It is extraordinary that the federal Parliament and Government are more interested in interfering 
in matters the Constitution gives to the States.  How do they do that?  This was by virtue of an error made by the 
States to hand over the massive capacity to raise money to the federal Government.  The States can take some 
money back under some circumstances, but let us talk reality.  When the State Governments gave up that power, 
it led to a massive fiscal imbalance favouring the federal Government.  Talk about bad structures.  Before we go 
too far in national competition policy, we should address a totally unbalanced structure between the federal and 
State Governments.  The raiser of the money does not spend it - it hands it out for others to spend.  The State 
Governments must spend the money and cannot raise it.  Anybody who thinks that system through knows it is 
totally stupid.  Bureaucrats in Canberra who have never run anything try to tell the States the guidelines, the 
benchmarks and all the other stupid things they love in Canberra by which to run a business that the federal 
bureaucrats have no experience in at all - the States have had decades of experience in these areas.  A classic 
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example is native title, when the federal Government took over something it knows nothing about.  
Unfortunately, the principle is fine with competition policy - I support it and believe in it - but the process of 
implementation has been less than ideal inside state Treasury and the Commonwealth.  The Commonwealth of 
States and the Commonwealth of Australia Government have similarly been flawed in that the policy is driven 
entirely by people who think they know something about it.  I refer to people who have a Bachelor of Economics 
or a Master of Business Administration; they therefore think they can make decisions about things they know 
nothing about.  To some small degree, I agree with Hon Dee Margetts.   

The reality is that this country has suffered under an extremely restrictive regime for many years.  We had a 
dreadful time before the Commonwealth’s Trade Practices Act was enacted.  We paid over the odds and people 
operated in the most amazingly restrictive regimes in terms of how things were sold.  I will not mention details, 
but some people had unbelievably oppressive agreements with people from whom they leased.  They dictated to 
entire industries, and were able to maintain that position not only through their practices, but also through the 
law.  I applaud the introduction of the Trade Practices Act, which is certainly based on the concept of 
competition.  I have criticised the enforcement of the Act by the Commonwealth: if a matter does not affect 
Melbourne and Sydney, it does not exist.  Competition over here is not really an effect on the market.  The 
classic example was when Wesfarmers Limited took over Bunnings.  The determination was that the takeover 
did not affect the market in hardware.  This is only the case if one takes Australia as the market, and pops down 
to the local Melbourne hardware store to buy hardware instead of going to Bunnings - 

Hon Dee Margetts:  Was it Fraser who introduced the Trade Practices Act?   

Hon PETER FOSS:  It was 1975.  No, but it certainly had bipartisan support.  

Hon Nick Griffiths:  It was first introduced in 1963 by Sir Garfield Barwick, but it was substantially amended in 
the 1970s under the Whitlam Government.   

Hon PETER FOSS:  It was not called the Trade Practices Act originally.  The amendments were made because 
of matters arising from the concrete pipes case.  The 1969 Act was not incredibly effective, mainly because of 
what was seen as the constitutional limitations.   

Hon Nick Griffiths:  I think it was closer to 1963 than 1969.  It was not effective.   

Hon PETER FOSS:  The minister is right.  In reality it was a good piece of legislation, and I think it had 
bipartisan support.  I do not think it was a doctrine of either party.  Both major parties properly perceived that 
Australia had a hugely restrictive set of trade practices.  We were way behind other nations such as the United 
States, which had had an Act since 1895.  People were paying for that in the lack of service and the lack of range 
of goods.  There were things that people just could not get in Australia because nobody was prepared to produce 
them.  They took what they were given or else.  The classic example is books.   

Hon Dee Margetts:  What is produced in Australia these days?  Hardly anything is produced in Australia these 
days.   

Hon PETER FOSS:  Whether or not it is produced, what people get is what they want.  They could not get it at 
all at that time.   

Hon Dee Margetts:  You can get a lot less now. 

Hon PETER FOSS:  If I might continue, the people who paid for this were the poor old consumers.  We could 
have had an Iron Curtain mentality.  We have seen what happened to the Iron Curtain.  How good were the 
eastern economies prior to the lifting of the Iron Curtain and the removal of communism?  They never had 
problems with budget deficits or unemployment.  However, I do not think I would like to have lived there, 
because people had to queue for six hours to get a piece of bread and they could never get any form of consumer 
goods.  It is fine if some people want that sort of isolated economy, which does not work on a world scale and 
does not take advantage of world consumer goods and all the other things that are there.  They could very well 
form that view.  We could always change our name to the “People’s Republic of Australia” and set up soviets, 
with each one led by a member of the Greens (WA).  Perhaps many of them would be glad to go back to the old 
Australian socialist party or whatever it was called.  What were the communists called?  They were not called 
the communists for a while; they changed their name to something else.   

Hon Ed Dermer:  The Socialist Party of Australia was the soviet-adherent communist party.  There were various 
others as well.  

Hon PETER FOSS:  I thank the member for that piece of information, but I am sure that many members of the 
Greens would be glad to go back to that party.   

Hon Ed Dermer:  I do not think that is the correct variation.   



Extract from Hansard 
[COUNCIL - Thursday, 23 October 2003] 

 p12516b-12530a 
Hon Norman Moore; Hon Dee Margetts; President; Hon Simon O'Brien; Hon Peter Foss 

 [13] 

Hon PETER FOSS:  The correct variation? 

Hon Ed Dermer:  I don’t think the SPA would be attractive to anyone.   
Hon PETER FOSS:  However, the point I am making is that, with the collapse of the Communist Party, many 
people with the views expressed by Hon Dee Margetts looked for a party with similar views to theirs.  That is 
quite right; people find a party that meets their aspirations.   

Hon Bruce Donaldson:  Is that where the Greens were spawned - from the Communist Party?   

Hon PETER FOSS:  They certainly have many of the ideas that came from the Communist Party.  There must be 
a party for people who have those views.  When the Communist Party collapsed, they had to go to another party.  
I do not criticise them; nor do I criticise the Greens for accepting those people.  It is quite appropriate that a party 
should accept people with similar views.  I say that not by way of criticism but by way of observation.  The 
reality of the matter is that I happen to support that idea.  I do not think anybody, other than perhaps the Greens, 
would suggest that we get rid of the Trade Practices Act.  However, again I say that it has some inadequacies in 
enforcement.   

We also brought the Trade Practices Act into more effective use at the same time as the national competition 
policy was established.  The Commonwealth occupied the field and took it away from Western Australia and all 
the other States.  When Western Australia did the deal with the Commonwealth that allowed it to enforce the 
Trade Practices Act against partnerships and non-trade type associations, which I think was a very good move, 
Western Australia included a section in its enabling Act that gave the State of Western Australia the power to 
enforce the Trade Practices Act in state matters.  We are the only State that did that, and we got the agreement of 
the Commonwealth to do so.  I take some pride in the fact that one of the results of that was that Western 
Australia took back the power to use trade practices in this State at its own behest.  I regret that no minister with 
responsibility for that portfolio has seen fit to use it, but it is there.  The State has taken back an important power 
to enforce that and shares it with the Commonwealth.  That is one of the things we should do to ensure that there 
is a proper market in Western Australia and that people are not cast open to competition that will be unfair.  
People keep asking for a level playing field, but there is no doubt that there is a need for some form of 
regulation.  However, we must be careful that it is regulation that increases rather than decreases competition.  
Similarly, when we create regulation that we think will increase competition, we must be careful that it does not 
decrease it.   
Hon Dee Margetts:  Just like the changes to the western rock lobster industry will reduce competition.   

Hon PETER FOSS:  I do not want to enter into that debate.  The member may well be right.  I have not 
examined that and I really would not know.  I am not saying that that is not a possibility; I am saying that that is 
a very real possibility, but I cannot comment on that particular matter.   
One example is the Robinson-Patman Act in the United States.  It was one of the suite of Acts passed by the 
United States Parliament to follow up the Sherman and Clayton Acts.  It was a result of competition that was 
seen to be unfair by a major grocery chain store in the United States.  It dealt with the selling of goods at 
disparate prices.  We adopted that into the Trade Practices Act in 1975 and it has since been removed, simply 
because, in the form in which it was written, it reduced rather than increased competition.  Even at the time we 
introduced it in 1975, it had been subject to considerable criticism in the United States for that very reason.  I 
certainly support the concept, but I agree with the criticism of the manner in which it was carried out.  To some 
extent I think that is almost predictable, given that the Commonwealth Government is on one side and all the 
state Treasuries are on the other.  What a recipe for disaster that must be.  It almost seems to be doomed because 
it has been put in those two hands.   
Hon Dee Margetts:  Do you have any suggestions on how a better democratic process can be inserted?   
Hon PETER FOSS:  First, it must be taken away from Treasury in both cases.  That would be a good start.  I am 
not the Government and I did not have a great deal of success in getting the federal Government to realise that 
the States do have some useful insight into some administration.   

Hon Dee Margetts interjected. 

Hon PETER FOSS:  I thought I did pretty well in bringing back to the State the power to control trade practices.  
That was a good start.  I got that agreement from the then Trade Practices Commission and it was put in our Act.  
The second thing I did -  
Hon Dee Margetts:  Richard Court gave even greater power to the bureaucrats in 2000.  Why did he do that?   
Hon PETER FOSS:  No, he did not.  That is the member’s argument, and I do not agree.   

Hon Dee Margetts:  Whom did he talk to about those amendments?   
Hon PETER FOSS:  I am sorry - 
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Hon Dee Margetts:  No; it is important.   
Hon PETER FOSS:  The member can say so, but I disagree with her.  The important point is that the wrong 
people are doing it in Western Australia, but that is not unusual.  Each State put this in the hands of its Treasury.  
Treasury has wonderful theoretical ideas about how business works.  If we look at some of the wonderful 
measures it comes up with for taxes, we would have to say that it has no idea what it is talking about.  Time and 
again Treasury has shown a complete incapacity to understand the impact on business of some of its taxes.   

The matter on which I originally intended to speak was the Hairdressers Registration Act 1946.  I will not 
canvass it at any great length later because we have discussed it before.  Other moves fit within the same policy.  
I said that the Trade Practices Act was one and national competition policy is another.  In between those two 
Acts, another very important piece of legislation was intended to increase the services available to people and to 
reduce unnecessary restrictions.  It was the Mutual Recognition (Western Australia) Act, which I heartily 
supported.  Although I believe that the States should be responsible for most of their regulation, the Mutual 
Recognition (Western Australia) Act was entered into by the State on the basis of having full faith and credit in 
the processes of the other States.  This is a nation.  Even though there is an obligation on States to be regulators, 
there is also an obligation on them to have sensible regulations.  I see mutual recognition as allowing some form 
of competition.  It is working well.  

As a member of the legal fraternity, I can say that the legal practice in Western Australia, without even being 
pressured by any Government, changed the admission requirements so that almost anyone who was admitted 
elsewhere in Australia could practise here.  Western Australia felt that if we did not have the skills and capacity 
to give better service to our clients than the wise men from the east, we should not be in business.  I had no 
problem with that.  I believed that we could compete.  Western Australians have a tremendous amount of 
ingenuity and capacity.  If they are not providing the service to their clients that other people can provide, the 
people of Western Australia should not have to put up with a second-rate service.  It meant that some firms had 
to implement major changes that I have not particularly liked.  However, that is what happens as a result of 
people changing patterns.  Mutual recognition is right.  The people of Western Australia are entitled to the best 
service available in Australia, and it should not be artificially restricted by regulation.  People criticise the legal 
profession but legal firms are probably the most open about their competitive practices of any of the professions.  
We certainly do not try to keep people out of Western Australia to control the market; we control it by 
competing.  

The mutual recognition legislation took this a step further with a lot of other areas, and I supported it.  A review 
was undertaken to decide which of the trades and professions were regulated and how.  It was decided that quite 
a number of them would cease to be regulated.  As a result, artificial barriers to entry of a number of trades and 
professions were removed.  That was good.  Generally speaking, I think the public has benefited from that.  Not 
every profession or trade was involved, and one of them was hairdressing.  People from anywhere in Australia, 
except from this State, and New Zealand can practice hairdressing in Western Australia without complying with 
the Hairdressers Registration Act.  What is the origin of people who must comply with the Hairdressers 
Registration Act to practise here?   

The DEPUTY PRESIDENT (Hon Simon O’Brien):  Order!  The member is starting to canvass in detail another 
matter that is on the Notice Paper.  He should restrict himself to the second reading debate on the Bill before the 
House.  

Hon PETER FOSS:  I beg your pardon, Mr Deputy President.  Notwithstanding the support I have given the Bill 
to date, my reservation is not about anything that is in it, apart from the matter mentioned by an earlier speaker; 
it is about an omission.  That omission is an Act, the repeal of which had bipartisan support of a committee of 
this House.  The very same logic and basis applied to the repeal of that Act as applied to the Trade Practices Act, 
the Mutual Recognition (Western Australia) Act and the national competition policy.  I think the 
recommendation of the committee might have preceded the national competition policy because it relates back to 
the Mutual Recognition (Western Australia) Act.  This is plainly a non-contentious matter because it was 
accepted by both sides of the House then.  

Hon Nick Griffiths:  It is not in the Bill; therefore you cannot be talking about it! 

Hon PETER FOSS:  No; I am talking about it not being in the Bill.   

Hon Dee Margetts:  “Non-contentious” does not mean only the issues on which the two major parties agree.  

Hon PETER FOSS:  I am not sure who was on the committee.  I have a feeling a Green might have been a 
member.  Perhaps a member who was here at the time can remember. 

Hon Nick Griffiths:  Hon Jim Scott might have been; I am not sure.  
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Hon PETER FOSS:  Without in any way attributing it to a decision of Hon Jim Scott, which it may not be, 
investigation is warranted to determine whether it had wide support.   
Hon Nick Griffiths:  You are dressing up this part of your speech when you are talking about something that is 
not in the Bill.  
Hon PETER FOSS:  I am talking about something which is not in the Bill but which should be.  It is a serious 
omission that this Bill does not address the hairdressers registration issue.  I think that the only person who does 
not support it is the registrar of the board because its abolition means he will lose his job.  I cannot see why 
anyone else would object to its repeal.  If he is the only person doing so, that is not a very good reason for not 
abolishing it. 
The DEPUTY PRESIDENT:  Order!  I recognise the skill of Hon Peter Foss in being able to insinuate that 
matters should be included in the legislation.  However, I must restate my direction that, firstly, the Hairdressers 
Registration Act is being anticipated in another item on the Notice Paper with which we are not dealing now.  
When that matter is dealt with, that will be the time to consider the Hairdressers Registration Board for the 
umpteenth time.  At present, we are considering the contents of this Bill.  Although, in the second reading debate 
we can refer to what should be in the Bill, we are overstepping the bounds by canvassing another matter that is 
on the Notice Paper and will be dealt with at the appropriate time.  I ask Hon Peter Foss to return to the content 
and not the non-content of the Bill.  

Hon PETER FOSS:  Thank you, Mr Deputy President.  I had hoped to give an omnibus speech that did not 
involve me getting up several times.  Obviously I will have to deal with the hairdressers registration legislation 
later.  I will adhere to your request, Mr Deputy President.  It was unfortunate that the Government left it out of 
the Bill and, therefore, did not give us the opportunity to discuss this.  That was rather ducking the issue.  Given 
that, I am constrained from discussing it.  I am critical that a matter that is so plainly of interest to this Parliament 
has been left out of this Bill so that we cannot discuss it.  

Hon Nick Griffiths:  I can think of no matter in recent times of greater interest in this House!  

Hon PETER FOSS:  We certainly have spent some time on it.  I think I have made my point.   

Hon Dee Margetts:  It says more about you than the Bill.  

Hon PETER FOSS:  I thank Hon Dee Margetts.  I thought I said a bit about her as well.  Given that the 
Opposition supports the majority of clauses in the Bill, I look forward to hearing more about section 11A of the 
Perth Market Act.  We may have an opportunity to have wider discourse on things left out of the Bill, so I will 
leave my remarks at that.  I support the Bill.  

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works).  
 


